
5 THE REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA HOLDEN AT KAMPALA

( crvrL DrvtstoNl

PRE - ETECTION PETITION APPEAT NO. OOOS - OF 2025

( Arising lrcm the decision oJ the Etectorol commission communicoted to the Petidoneron the 7't doy ol
December 2025)

30

BWOWE IVAN PETITIONER

VERSUS

15

1. THE ETECTORAI. COMMISSION

2. NASASIRA HAPPY

3. BURORA HERBERT ANDERSON

4. OKUYE FELIX EPHRAIM

5. OKUMU VINCENT NORBERT

6. SSENYONYI JOET BESEKEZI

7. KYAMBADDE WILBERFORCE

REPONDENTS

The Petifioner together with the 2nd -8th Respondents were nominated by the 1't Respondent

as candidates to contest for the elective office of Member of Parliament, Nakawa Division

West Constituency. At the Nominations conducted on 22nd and 23'd Octobet 2025, the 2"d -

8th Respondents and the registered voters who seconded/su pported their nomination

presented nomination papers and other documents in which they filled in the name of the

Constituency as " NAKAWA WESf" instead of "NAKAWA D,VISION WESf" Constituency and

took their respective Oaths to that effect. The Returnin8 Officer of the 1't Respondent went

ahead to endorse and declare them as nominated candidates for the cons6tuency.

The Appellant lodged a complaint with the 1't Respondent seeking nullification of the

individual and/or collective nomination of the 2nd-8th Respondent for reason that, by virtue of
the documents presented by them, they were nominated as candidates for a non-existent
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BEFORE: HON. JUSTICE COLLINS ACELLAM

JUDGEMENT

lntroduction

This is an appeal by way of Petition against the decision of the 1't Respondent, the Electoral

Commission communicated to the Appellant on the l't day of December, 2025.

Backeround.
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5 constituency. After a hearing conducted on 10th November, 2025, the 1't Respondent rendered

a decision, dismissing the complaint and upholding the decision of the Returning Officer in

nominating the 2nd -8th Respondents for the following reasons;

(o) Thot whereas the Respondents respectively filled their nominotion popers stoting

the Constituency as Nokowa West, while the Appelldnt/Petitioner indicated Nokawo

Division west, the Contrcl Form thot wds personolly filled ond signed by all
nominoted condiddtes wos mode ond/or endorsed under the rightful nome; Nokowo

Division West.

(b) Thot the compoign progroms ond/or schedules submitted by all the Respondents os

well os the Appellont indicoted the intention to compoign in the some geographicol

oreos.
(c) Thot the compdign progrom for Nokawo Division West wos duly hormonized by oll

porticipoting candidates ond/or ogents before the Returning Ofiicer, Kompalo, by

37't October, 2025, such that, by the time the comploint was lodged to the

Commission the efior hod long been corrected, and the hormonized compoign

program was indeed for Nokawo Division West Constituency ond not ony other

constituency.
(d) Thot some of the condidotes ol this constituency hove interchongeably used the

nome Nokowd West ond Nokowo Division West including the Appellont whose

compoign posters exhibited ot the heoring, referred to the sdme constituency as

Nakowa West although the correct nome is Nakawo Division west,
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The Petitioner being dissatisfied with the decision of the 1't Respondent brought this Petition

under Article 63 and Section 71 ol the Electorol Commission Act, Article 61 (1)(l) ol the

Constitution, Section 75 (7,2,3,4 ond 5) of the Electorol Commission Act, Cop 776, Sections

2F33 ol the Porliomentory Elections Act Cop. 777, Rules 4 ond 5 oI the Porliomentoty

Elections (Appeols to the High Court from Commission) Rules for orders thau

o) The appeol is ollowed dnd the decision of the 7$ Respondent upholding the

nomination ol the 2"d to the 8th Respondents os volid whereos not be set aside.

b) Thot the Nominotion ol the 2nd to the 8th Respondents by the 7't Respondent's

Returning Olficer os candidotes for " Nokowo West" Constituency, o non-existent

constituency be declored involid.

c) ln tondem with (b) obove, o declarafion be mode thot the Petitioner is the only

validly nominoted condidote for Nokawo Division West Constituency.

d) The 7't Respondent be ordered to declare the Petitioner herein duly elected

unopposed for the elective olfice of Member of Porlidment, Nokowo Division West

Constituency.

e) Costs ottendant to prosecuting this prc-election oppeol ond the complainont before

the 7't respondent be met by the 7st Respondent herein.

The grounds of the petition are laid out in the Affidavit in Support of the petition sworn by the

Petitioner, Bwowe lvan wherein he stated thau
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5 7. As o volidly nominoted candidote lor member of Pdrlioment Nokowo Division West

Constituency ond an advocote of the High Court ol Ugando ond oll courts superior
ond subordinote thercto, he hos o civic duty to chollenge the soid decision so for os

it folls short oI dll stdtutory ond constitutionol requirements for the 7't Respondent

to sustoin the nominotion of the 2'd to the gth Respondents as volid;
10
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o) Thot the gist of his comploint before the 7st Respondent wos thot the 2nd to the

9th Respondent presented themselves tor nominotion fot Nokowo West

Constituency.

b) Thot he is awore thot it is the duty of the 7't Respondent through the mechonism

ol its Returning Olficer to ensure thot every prospective condidote prcsenting

themselves for nomination sotisfies the requirements spelt out undet the
Porlid me ntory Elections Act.

c) Thot when the 2nd- Bth Respondents presented themselves for nominotion, they

filled their respective nomination lorms lor " Nokowo West Constituency" instead

of "Nokowo Division west Constituency which is duly demarcoted ond gazetted

by 7'? Respondent.

d) Thot the 2'd to the 8th Respondent eoch presented a proposer, o seconder and 70

registered voters supporting their nominotion lrcm "Nokawa west
Constituency" o non - existent constituency" o matter lully well known to the 7st

Respondent.

e) Thot the 7't Respondent proceeded to hear and determine my comploint in which

it, in moteriol porticulor, erred both in low ond foct in opplying its mind to the

comploint;
i. Thot the 7't Respondent relied on moteriol extruneous to his comploint.

ii. The 7't Respondent misopplied its mind to the low regulating nominotion

ol condidotes for the elective position of Member of porlioment.

iii. Thot the 7st Respondent voried/omended/odded and or altered the 2nd to
the 8th Respondents' respective nominqtion popers by illegolly lovoring
them with d constituency octuolly gazetted by it when, clearly the ?d to

'th 
Respondents' respective nominotion papers indicated thot they hod

set out to seek for nomination ond were octuolly nominoted to vie lor
"Nokowo West Constituency" o non-existent constituency.

iv. Thot the 7't Respondent, in its impugned decision, invited to the oid of the
2'd to the 8th Respondents literoturc otherwise unreguloted by the
electorol lows of the land to form port ond porcel of a nominotion poper;

such os o condidotes' posters, condidotes' hormonizotion meetings ond

hormonized compaign progrom, its control form ond all monner of
irretevdnt literoture unknown to the low reguloting o nominotion
exercise.

v. The 7't Respondent, in its impugned decision, closed its eyes to the Ioct
thot there ore no registered voters for "Nokowo West" constituency and
thus none would hove turned up to either nominote ond or propose,
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second let olone bock up/support nominotion ol any of the 2'd to the 8th

Respondents.

vi. The 7't Respondent, in its impugned decision, closed its eyes to the legol
ond foctuol point thot post nomination , it is not seized with either
inherent or residual power to omend, abridge , odd to subtroct from,
speak into and otherwise vory ony candidote's nominotion form.

vii. The 7't Respondent in its impugned decision , wds not alive to the legal
ond lactual point thdt a candidote's nominotion paper is o self-

explonatory document into which nothing extroneous con be imported.

viii. Thot the 7't Respondent , in its impugned decision wos not olive to the

legol ond t'octuol point thot o prospective condidate con only be volidly
nominoted os such for a constituency gozette by it.

ix. Thot it wos lost on the 7't Respondent thot it wos not seized with either
inherent or residuol power to purport to declore "Nokowo West"

Constituency, o nonexistent constituency, os one ond the same os Nokowo

Division West Constituency which is the lowfully gdzetted constituency.

x. lhot the 7't Respondent, in its impugned decision, intuitively omended the
constitution ond all enobling electorol laws so far as it "created" "Ndkowo
West Co nstitu e n cy " o no n exi ste nt co n stitue n cy,

2. Thot he is occordingly oggrieved and dissodsfied with the decision of the 7't

Respondent uphotding the nomindtion of the 2'd to the 8th Respondents os volid
whereos not.

3. Thot os on Advocote of the High Court of Ugonda with rich exposure to the low, he

fervently knows thot once the 7st Respondent hos concluded a nominotion exercise

of ony condidate ot ony electoral level, it connot odd, subtract, read into, vory,

obridge, amend or otherwise olter o nominotion poper.

4. Thot the sum eflect ol the decision ol the 7't Respondent is thot it voried the
respective nominotion papers of the 2nd to the 

'th 
Respondents by qualifying their

non existing constituency 'Nokowa west' constituency thercby rendering its stdmp

of opproval to on illegolity ob initio.

7. The instont petition is frivolous, vexotions, an abuse of court prccess ond ought to be
struck out with costs.

2. Unless otheruise odmitted, the particulars of the instont petition ond the ollidavit in
support of the Petition are denied in toto ond the Petitioner sholl be put to strict
proof.

3. He knows thdt the Petitioner lodged o comploint with the 7st Respondent,

chollenging the 7't Respondent's nominotion ol the 2nd to 8?h Respondents condidates

for direct member of porlioment lor Nokowa Division West Constituency, Kompolo.

10

15

20

25

30

40

45

35 1't Respondent's Affidavit in Reply/ Answer to Petition

The ls! Respondent to the Petition through the Affidavit sworn by Lugolobi Hamidu, a Senior

Legal Officer of the 1't Respondent wherein he stated that;
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5 4. He also knows that the 7't Respondent upon receipt of the oforementioned

comploint, invited the Petitioner ond the 2nd to 
'th 

Respondents to the commission

for o heoring.

5. The Petitioner together with the 2'd to 8.th Respondents attended the heoring oI the

Comploint ond the 2nd to 9th Respondents respective rcsponses ond deliberoted on

the evidence ond orguments presented.

5. tn the end ol the heoring ol the comploint, the 7't Respondent in its decision among

others informed the Petitioner thot the 2nd - 8th Respondents were lowlully
nominoted os condidotes for directly elected member of porlioment, os the contol

form signed ond filled by oll nominoted condiddtes wos endorsed under the rightlul

nome of Nakawo Division West which lowfully concluded the process of Nomination.

The 2nd Respondent Happy Nasasira filed an answer to Petition and an affidavit in support

wherein she averred that;

7. The 7't Respondent volidly nominoted her to contest os o member of porlioment for
Nokowo Division West Constituency in Kampolo having lulfilled dll the legol

requirements to contest for the some.

2. The 7't Respondent hod the Petitioner's complaint interporty ond rightly dismissed it
for lack of merit.

3. There is one electorol oreo in Kompala District, Nokawa Division called Nokowo

Division West Constituency, for which she wos nominoted.

4. The constituency is popularly known os Nokowa West Constituency.

5. The 7't Respondent rightly found ond concluded thot the control form thot wos filed
ond signed by oll nominoted condidotes hod the right constituency.

6. The 7't Respondent's ogents through the electorol control form, corrected ony error,

mistoke and/or misnomer that moy have been on her nominotion form.
7. The Petitioner is not entitled to ony declorotions ond orders sought for.

The 3'd Respondent Burora Herbert Anderson filed an answer to the petition and Affidavit in

Reply wherein he stated that;

7. He is o duly nominoted condidote for Member ol Porlioment for Nokowo Division

West also commonly known os Nakawo West.

2. He is advised by his lowyers thot the petition is preterm on obuse of court process

ond the some should summorily be struck out.

3. The reference to Nokawo Division West constituency os Nokowo West did not in ony

woy couse confusion to ony person including the Petitioner ond Electorote,

4. Hoving served os o Deputy RDC ol Nokowo Division between November 2077 ond

September 2027 that the Division is divided into Nokowo East ond Nokowa Division

West commonly known os Nokowo west.

5. The control lorm thdt wos signed by oll condidotes thot expressed interest in

contesting in this area has the constituency nomed os Nakawo Division West,

6. Reference to Nokowa Division west os Nokowo West wos a mere omission ond

curoble misnomer thdt wos indeed corrected by the 7't Respondent,
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7. The reference ol Nokowa Division West os Nokawo West did not couse any confusion

during the nominotion process.

8. He knows thot the petitioner is not in ony way preiudiced by the reference by the

reference of Nokowa Division West os Nakdwo West.

9. He knows thot the petitioner is deliberotely trying to misleod court by cousing

confusion on o mcilter that wos duly handled ond cofiected by the 7't Respondent.

The 6th Respondent, Ssenyonyi Joel Besekezi filed an answer to petition and an affidavit in

support of the answer to petrhon wherein he stated that;

7. He is o duly nominated condidote for Member ol Porlioment lot Nokowo Division

West Constituency on the 22'd day ol October 2025.

2. The control lorm thot wos personolly filed and signed by oll the nominoted

candidates including the Petitioner wos made ond/or endorsed under the righlful

nome Nakawo Division West Constituency,

3. The compdign progroms ond/or schedules submitted to the 7't Respondent by him

together with his Co-Respondents dnd the Petitioner indicate intention to compdign

in the same geogrophicol oreos of Nokowo Division West Constituency but on

dilferent doys.

4. The compoign progrom for Nokowo Division West constituency wos duly hormonized

by all participoting condidotes including him ond their ogents belore the Returning

Ofiicer, Kampolo by the 37't doy ol October 2025 in thot regord therefore by the time

the Petitioner filed this comploint, the 7* Respondent on the 6th day of November

2025 the error had long been corrected/cured.

5. The hormonized campoign progrom wos for Nokowo Division West constituency and

not ony other.

6. I in his nominotion popers he referred Ndkowo Division West Constituency os

Nokawo west constituency the same wos o clericol error or short form which wos

corrected by the 7't ResPondent.

7, The nomes Nokowa west or Nokowo Division West hove been interchongeably used

os exhibited on the Petitioner's Compoign Poster relerring Nokawo Division West to

Nokowa West.

8. His nominotion by the 7't Respondent is valid since the intention ond electorol oreo

ond cleorly refers to Nokowo Division west.

9. His nominotion for Member of Parlioment for Nokawo Division West constituency

wos volidly done, ond the Petitioner is not entitled to ony of the remedies sought in

his petition.

The 7th Respondent, Kyambadde Wilberforce filed an affidavit in reply wherein he stated that;

7. He is o duly nominoted condidote for the porliomentory position ol Nokowo Division

West constituency,

2. He presented his nominotion popers before the ogent of the 7't Respondent's

Returning oflicer for Kampola beoring the name of the constituency os Nokawo

West.

10

15

20

25

30

35

40

6

45



5 3. However, in the control form thot he personolly filed and signed together with other
nominoted candidotes the Petitioner inclusive wos mode ond endorsed under

N a kowa D iv isi on West Constitue ncy.

4. The nominotion exercise is a process not on event, ot the close of his nominotion
process, he hod opplied lor the right constituency which is Nakowo Division West.

5. He hos been advised by his lowyers thdt the omission of the word 'division' in

between the words Nokowo dnd West wos o tifle, o misnomer and o clerical error
thot can be cured under the lows of Ugondo.

5. The 7't Respondent in its decision doted 27't November 2027 rightJully observed thot
by the time the Petitioner lodged o comploint, the minutioe humdn error on the

nominotion paper ond oll condidotes or their ogents in a hormonizotion meeting for
the compoign progrdm which wos for none other than Nokowo Division west ond

thus rightfully lound thot the comploint hos no merit.
7. He entirely ossociotes himsell with the decision ol the 7't Respondent dismissing the

Petiti o ne r's co m plo i nt.
8. The petition is vexotious, frivolous ond devoid of any merit ond should be dismissed

with costs.

The 8th Respondent, Rwamiti Apuuli filed an answer to petition and affidavit in support

wherein he averred thaU

7. He is o duly nominoted candidote for member of portiament lor Nokowa Division

West constituency olso commonly known os Nokowa west .

2. The petition is preterm, ond on obuse of court process.

3. He knows thot the Petitioner wos one of those nominoted for Nakawo West

essentially Nokowa Division West ond he never comploined whotsoever.

4. The reference to Nokowo Division West constituency as Nakowo West did not in ony

woy couse confusion to ony person including the Petitioner ond Electorote.

5. The control lorm thot wos signed by oll candidotes that expressed interest in this
oreo hos the constituency nomed os Nokawa Division West commonly known os

Nokowo West.

6. fhe omission ol the word Division in reference to Nakdwo Division West and use

Nakowo West did not couse ony confusion during the entire nominotion process did
not couse ony conlusion to onyone.

7. He knows thot the petitioner is not in ony woy prejudiced by the relerence by the

reference of Nokowo Division West os Ndkowo West.

The Petitioner in his affidavit in rejoinder stated that;

7. The crux ol the oppeol hos been ovoided by oll rcspondents ds fdr ds they run awoy

from the 7'r Respondent's tock of inherent ond residuol power to nominote the 2nd-

8rh Respondents lor o constituency other thon the constituency demorcated ond
gdzzeted by the 7't Respondent.

2. The 7't Respondent in sweeping deniol to the validity ol his oppeol loses sight of its
very own stotutory report wherein the nome of the contested constituency is shown

as Nokawo Division West.
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3. The 7" Respondent ond dh Respondent cunningly ovoid the self-explonotory name

of the constituency.
4. The dh Respondent illegolly relies on a purported contol form which wos not

outhored by him.
5. The 6th Respondent does not demonstrote prool of hdving sought fot or poid for the

soid control lorm os o precondition lor him to occess it ond let olone rely on it.
6. None ol the Respondents denies thdt the crux ol his oppeol .

Representation and Hearing

At the hearing, the Petifioner was represented by Fronk Konduho, the 1't Respondent was

represented by Enoch Kugonzo and Sendyono Mukoso Edword lrom its Legal Department,

the 2"d Respondent was represented by sHrEtD Advocotes, the 3'd and Sth Respondents were

represented by lsooc Aisu, Phillip Munoobi and Andrew Kiryowo, Alex Lugando, Ayub

Nompolwo, Hon. Nolukoola represented the 6th Respondent, while Ocheng Felix and Fronce

Komyo appeared for the lh Respondent. The 4!h and 5rh Respondents did not file replies.

The parties made their oral and written submissions as instructed by this court. This court has

duly considered them in determining this matter.

Preliminarv Obiection.

At the commencement of the hearing, preliminary objections raised and this court overruled

them to pave way for the hearing of the petition. The court promised to give the detailed

reasons in the final decision.

The first of the preliminary objections raised by the Petitioner was in respect to the 1't, 2nd,

3'd,6th and 8th Respondents' answers to petition and their attendant affidavits. As earlier

indicated parties made oral and written submissions which I have read and considered in

determining these preliminary points of law.

ln his submissions, counsel averred that the 1't Respondent in its Affidavit in Reply/Answer to
Petition did not in the very least conform to the 6 rules spelt out under Rule 7 (1) of the rules

in terms of what an affidavit filed by the commission should state.

Court's Analysis

Rule 7(1) of the Porliomentory Elections (Appeols to the High Courtfrom Commission) Rules,

S.l 141 - 1 provides that;

7. "Commission's duty on service ol peti6on.
(1) When the commission hos been served with a petition, it sholl within three days

after service, lodge on allidovit with the registrur stating the following focts;
(o) A description of the irregulority or irregularities comploined of to the

commission;
(b) The orders given by the commission confirming or rejecting the existence ol

o n i rre g u I o rity o r irre g u I a ritie s;

(c) The remedial orders given ond the elfect ol those orders;
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5 (d) A stotement whether ony eorlier comploint wos reported to o lower duthority
ond il so, whot the comploint wos ond whot orders were given by the lower
outhotitY;

(e) A stotement of the locts found by the commission on the evidence ploced

belore it; ond
(l) Any notes ol the evidence token by the commission ot the time oI its hea ng

of the comploint mode to the commission."

The above provision of the ru les require the ElectoralCommission, within three days of service

of a petition, to lodge an affidavit stating the facts as listed in paragraphs (a)-(f) above. ln this

case the Commission lodged the Affidavit in Reply of Lugolobi Hamidu, a Senior Legal Officer

of the 1't Respondent. I have perused the said affidavit and in all material terms satisfies the

requirements of the above provision. lt mirrors the impugned decision of the Commission and

provides adequate information as required by the above provision of the Rules. I find no

reason to fault the 1't Respondent for non-compliance with Rule 7(1) above.

I therefore find that this preliminary objection is devoid of any merit and is therefore

dismissed.

The Petitioner also raised a preliminary objection regarding the Answer to the Petition filed

by the 2nd-8th Respondent. The Petitioners objection is to the effect that the 2nd-8th

Respondents, in contravention of Rule 8(4) which requires a Respondent, other than the

Commission, served with the Petition to answer the Petition by an affidavit within two days

after the service. He submitted that by filing an Answer to the Petition, instead an Affidavit in

answer thereto, the Respondents committed a fatal blunder incapable of being cured by any

ray of grace by this court. He prayed that the same be struck out with costs.

That the znd,3'd , 6th & 8th Respondents filed answers to petition a re a creation of the figment

of their own imagination. That the same is a fatal blunder on the part of those respondents

and therefore incapable of being cured by any ray of grace by this court. Counsel for the

Petitioner cited Rule 8 (4) of the rules to back up their submissions. That the same should be

struck out with costs.

Court's analysis

Rule 8(4) of lhe Parliomentory Elections (Appeals to the High Court from Commission) Rules,

S.l 747 - 7 provides that;

"A respondent, othet thon the Commission, served with the Petition, moy onswer the

pedtion by on olfidovit within two doys ofter the service."

Rule 15(11 of the Parliamentary Elections (Appeals to the High Court from Commissionl

Rules, S.l 141 - 1 provides thaU

"subject to this rule, oll evidence ot the triol in lovour ol or ogainst the Petition shall

be by woy of ollidovits read in open court."

From the above provision of the law, it is my understandinB that a respondent to such a

petition, other than the Commission, need not file an answer to the petition. lt suffices to file
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an affidavit in reply/answer to the petition. I agree with counsel for the petitioner that the 2nd-

8th Respondents were not required to file an Answer to the Petition but rather an affidavit in

answer to the petition. I am however unable to agree with counsel that it is fatally defective

to file an answer to the petition together with an affidavit in support. lt is my view that the

Answer to the Petition filed by the Respondents can be severed leaving the affidavit thereof

as the answer to the petition as envisaged by the rules. Nothing in the rules restricts

Respondents from filing affidavit evidence subsequent to the answer to petition.

See; Winifred Komuhangi Mosiko Vs Bomukwotso Belty oko Muzoniro Betty & Electoral

Commission ( Election Petition No. 004 of 2078) [2019] UGHC 105

Itherefore dismiss this preliminary objection as its devoid of merit and maintain the affidavits

on record as valid.

The 6rh Respondent also raised a preliminary objection on the validity of the decision which is

subject to th is appeal.

That the decision issued is fundamentally flawed and lacks essential attributes of a valid

decision as prescribed by the law there by rendering the Petitioner's appeal unsustainable.

That the decision is void ob inino as it was siSned by only one person, the Chairperson of the

1ttRespondent in contravention ofthe statutory requirement that siSnatures offive members

constituting quorum of five commissioners. Counsel for the 5th Respondent relied on the case

ol Okobe Patrick Vs Opio loseph Linos&Anor Election Petition No.87 of 2076to fortify their

assertions.

The Petitioner's Counsel in response to this preliminary objection averred that the decision is

different from minutes of the committee. That the attempt to rely on section 8 of the Election

Commission is a fishing expedition by counsel for the 6th Respondent which should not be

allowed by this court.

Court's analysis

ln their pleadings in the petition, all the parties herein agree that an interparty hearing of the

Pedtioner's complaint before the Electoral commission, and that allthe 5 commissioners were

present.

Sedion 8(81 of the Electoral Commissions Act Cap. 176 allows the commission to regulate its

own procedure.

ln the present case, there is no evidence or doubt that the letter signed by the Chairperson

communicating the decision, does not represent the decision of the commission as a whole.

This preliminary objection is also dismissed.

lwill now move on to handle the Petition on its merits. Two issues were agreed upon for

determination of the petition namely;

1. Whether the 1't Respondent Commission validly upheld the decision of the

Returning officer in nominating the 2nd-8th Respondents?

2. What Remedies are available.
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5 lssue one: whether the 1't Respondent commission validly upheld the decision of the

Returning officer in nominating the 2nd-8th Respondents?

Submissions by Counsel for the Appellant

counsel for the Appellant sought to impeach the 1st Respondent's decision of upholding the

decision of the returninB officer to nominate the 2nd-8th Respondents on grounds of non-

compliance with electoral laws and nominating in a non-existing constituency, limitation of

powers of the returning officer or commission to correct a nomination paper, existence of a

defective oath and consideration of material extraneous to the petitioner's complaint before

the electoral commission.

on the first segment regarding non- compliance with the electoral laws and nominating

candidates on a non-existent constituency, counsel relied on the provisions of section 28 and

29 of the PEA which provide for the procedure for nomination of candidates and argued that

the commission ought to have looked at no further than the face of the nominafion paper,

form Np and the form for declaration of nominated persons to establish compliance with the

law. That form NP for the 2nd-8th Respondents as well as their form ND/UO state that the name

of the constituency sought for nominaHon is Nakawa West. That the Gazette notices and the

Electoral commission Report on the 2020/ 2021 General Elechons refer to a cons6tuency

named Nakawa Division West and not Nakawa West. That had the Respondent not lost sight

of the fact that it is only Nakawa Division West Constituency that duly exists and not Nakawa

West Consdtuency, it would not have upheld the decision of the Returning officer'

Counsel also cited the cases of Abdulrahman Elamin vs Dhabi Group and 2 ors cs

No.432l2Ot2, Sanyu Sarah vs china Railway Group and Uganda National Roads Authority

cs No.ou/ 2024 to the effect that any suit against or on behalf of a non-existent entity is a

nullity and argued that the constituency through which the 2nd - 8th Respondents sought

nomination and they were duly nominated as candidates by returning officers is non-existent.

It was also submitted that under section 29(3) (i)-(iii) of the Parliamentary Elecfions Act, a

nomination paper may be replaced, corrected and a new or corrected nomination paper is

filed with the returning officer not later than 5:00pm of the nomination day. That none of the

Respondents replaced or corrected their nomination papers on the nomination day. That the

control form is not a statutory document and the nomination form ought to have been

corrected on the nomination day.

The other contention was that the 1't Respondent in its decision relied on materials

extraneous to the petitioner's complaint like the candidates' posters, harmonization

meetings, the campaign program and the control form. That whereas the Nomina6on paper

is a legal document under section 28 (1) of the PEA, the control form is an administrative post

nomination document, the absence of which would not invalidate a nomination.

Submissions by the 1't, 3'd and 8th Respondents

Counsel for the Respondents disputed the petitioner's contention that the 1't Respondent was

not seized with powers to declare Nakawa West as one and the same as Nakawa Division West

constituency and argued that section 63 of the constitution, secfions 12(1) e and f as well as
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5 section 49(1) and 2 of the Electoral Commission Act clothes the Respondent with powers to
cure mistakes including at the stage of nomination like in the instant case where the actual

intention and geographical area are one and the same.

Counsel argued that the control form is not an extraneous document but rather a significant

document in election management. That it is at the point of entering the control form that

the nomination is concluded. That the use of the name of a constituency interchangeably by

the Respondents to mean one and the same electoral area was not fatal. That the petitioner

admitted in cross examination that he had printed posters under Nakawa West in reference

to Nakawa Division West. That no one among the electorates was confused by reference to
Nakawa Division West as Nakawa West. lt was further argued that the inadvertence in regard

to the rightful electoral area was cured when the petitioner and the 2nd-8th Respondents

signed the control form indicating Nakawa Division West Constituency.

Submissions by Counsel for the 7th Respondent

Counsel relied on the case of Toolit Aketcho vs Oulonya ldcob L'okori & Anor HC EP No.07 of
2076 for the position of the law that a misnomer or clerical error on a return form cannot

vitiate results. Counsel submitted that the control form that was filled and signed by all the

candidates at the tail end of the nomination process bears a unique code 22903 which is

specifically designed for an electoral area known as Nakawa Division West. That the omission

of the word division was a misnomer and clerical error that can be cured under Article 126(2)

(e). That the returning officer did not find the clerical error to be an imperfecfion in the

nomination paper leading to substantial diversity or departure from the requirements under

section 29(2)n c of the PEA where he could refuse nomination where there is an imperfection

in the nomination paper leading to substantial diversity under the Act. That the Returning

officer complied with the electoral laws and the I't Respondent was jusfified in upholding his

decision nomination the 7th Respondent.

Resolution by the Court

From the facts and the evidence on record, the Petitioner and the 2nd -8th Respondents were

all nominated by the 1* Respondent to contest for the elective position of Member of
Parliament for Nakawa Division West Constituency. Save for the Appellant, the documents

presented by the 2"d -8th Respondents, particularly the Nomination Form, the name of the

constituency was filled as Nakawa West Constituency instead of Nakawa Division West

Constituency. However, a Control Form specifically designated for the Nakawa West Division

was filled and signed by all the candidates and the Returning Officer confirming the

nomination of the candidates.

The Petitioner then filed a complaint before the Electoral Commission that, apart from

himsell the rest of the candidates were nominated for a non-existent constituency called

Nakawa West Constituency and not Nakawa Division West Constituency. The electoral

commission upheld the decision of the Returning Officer holding among others that the

despite the name of the Respondents filled in their respective nomination papers, the Control

Form that was personally filled and signed by allthe nominated candidates and was endorsed

under the rightful name of Nakawa Division WesU that the campaign program and/or
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5 schedules submitted by all the candidates indicate an intention to campaign in the same

geographical area; that the said error had been corrected and that allthe candidates, including

the Petitioner, have interchangeably referred to the Consfituency as Nakawa West, although

the correct name is Nakawa Division West Constituency.

This appeal is challenging the above decision of the Electoral Commission to uphold the

nomination of the 2nd-8th Respondents to contest for the position of Member of Parliament

for Nakawa Division West Constituency. The decision that this court is required to make is that

the Electoral Commission erred in upholding the nomination of the 2nd-8th Respondents and

that that the Appellant is the only duly nominated candidate to contest for the position of
Member of Parliament for Nakawa Division West Consfituency and therefore elected

unopposed. I have read the submissions of all the parties, and I have taken them into

consideration in arriving at this decision.

The nomination phase of the Electoral cycle for Member of Parliament is regulated by Part Vl

of the Parliamenta ry Elections Act, specifically Sections 26-37 of the said Act. These provisions

prescribes the requirements and the procedure at nomination, provides for factors that may

invalidate a nomination paper and/or nomination of a candidate.

Section 29(2) of the Parliamentary Elections Act provides that a Returning Officer shall refuse

to accept any nomination paper if;

o) An ollegotion of ineligibility ol the condidote is mode dnd the grounds lor the

ollegation oppeor on the nominotion poper;

b) There oppeors o mojor voriotion between the nome ol ony person os it oppeors on

the nominotion poper ond the voters roll;
c) There is ony imperlection in the nominotion poper leading to o substantiol diversity

lrom the requirements of this Act.

Section 15(1) of the Electoral Commission Act, Cap. 176, on the other had provides for the
powers of the Commission to resolve complaints as follows;

'A comploint submitted in writing olleging ony irregulority with ony ospect of the

electorol process at dny stoge, if not sdtisloctorily resolved ot the lowq level of
authotity, sholl be exomined ond decided by the Commission; ond where the

irregulotity is confirmed, the Commission sholl toke necessory oction to correct the

irregulority ond ony elfects it moy hove coused."

Article 125(2Xe) of the 1995 Constitution of Uganda provides that; Courts must administer

substantive justice without undue regard to technicalities.

The above provision ofthe law in essence means, justice should focus on the merits ofthe
case not technicalities or minor procedural errors to ensure fairness and access to justice.

The main contention in this petition is whether the anomaly in the name of the constituency

as filled by the 2nd-8th Respondent is one that could be corrected by the Returning Officer or

the Electoral Commission or whether it was substantial enough to warrant a nullification of
the nomination of the affected candidates.
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The Electoral commission maintained the nomination of all contestants for that constituency

averring that it was a clerical error which was corrected. I agree that the failure by the 2"d-8th

Respondents to fill in the correct name of the Constituency for which they were seeking

nomination is a minor irregularity or misnomer which could be cured by the Commission

under the powers conferred upon it by secfion 15 of the Act and section 29(2) of the
Parliamenta ry Elections Act.

ln handling this Petition, this court shall prioritize the merits over formal procedural flaws and

technicalides. To allow the appeal this Court will be denying the voters of Nakawa Division

West Constituency the opportunity of choosing their representative to parliament. To do so

for the reasons advanced by the Appellant would have the effect of imposing on the voters of
the Constituency the Appellant as their representative. Elective democracy requires that
anyone seeking political office subjects himself/herself to the will of the electorate. A proper

mandate is through the ballot box. This ensures that the people express their will, and this

court cannot be seen to subvert the will of the people. The effort of the Appellant through

this petition is an audacious attempt to sneak to parliament to represent a group of people

whose mandate he has not obtained.

I agree with counsel for the Respondents that the "Nakawa West" Constituency and " Nakawa

Division West Constituency" are one and the same but often used interchangeably.

It is also my observation that on page 27 of the Electronic file of the Petition, Form ND/UO,

the Petitioner just like all candidates was also declared as a nominated directly elected

member of parliament candidate to represent "Nakawa West" constituency. A constituency

he claims does not exist. The Petitioner did not however raise that "anomaly" to the

commission or to this court. Because then he would also not be nominated for Nakawa

Division West constituency as he so avers.

The control form of the Parties and all preceding documents in respect to the nomination

indicate the constituency as Nakawa Division West. Thus, the clerical error was corrected and

can not be held to cause confusion to anyone and most certainly not the Petitioner.

ln the case of Kosongaki Diono Vs Fulgensia Tumwesigye Civil Applicotion No. 21 ol 2023

[2025] UGSC 27, Court held that substantive justice outweighs procedural technicalities,

clerical errors especially when the said errors can be explained or corrected.

I associate myself with the above decision and opine that the Petitioner would not in any way

be prejudiced if this petition is not allowed for substantive justice to be administered.

Maintaining the said nominations of the 2nd-8'h Respondents aligns with the principle of
substantive justice, ensuring that candidates are not disqualified on account of clerical errors

which can be and was cured by the commission.

This Pefition has not succeeded for the reasons explained above. The only remedy is to have

it dismissed. lt is accordingly dismissed. The Electoral Commission's decision is upheld.

Each party should meet their costs.
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